Business of 1995 was an extremely useful forum to identify key regulatory concerns of the
community, and the Office of Advocacy continues to rely on the conference participants.

Most important, the latest amendments to the RFA will help ensure that the potential
of the RFA is reached to its fullest extent. If you have comments, please contact the Office of
Advocacy, U.S. Small Business Administration, 409 Third Street. S.W., Washington, D.C.
20416.

Jere W. Glover
Chief Counsel for Advocacy



Overview

Prior to implementation of the Regulatory Flexibility Act (RFA) in 1980; small businesses
and other small entities shouldered the same burden of federal regulations as their larger
competitors, and with fewer resources.

For agencies that made good-faith efforts to comply with the RFA, there was a
fundamental change in the federal bureaucracy's method of regulating small entities, defined
in the act as small businesses, small governmental jurisdictions and small not-for-profit
organizations. It amended the Administrative Procedure Act to ensure that regulators examine
not just any alternative but those designed to reduce burdens or enhance benefits to small
entities.

Under the RFA, each agency must analyze how its regulations affect the ability of
small entities to invent, to produce and to compete. Agencies are supposed to balance the
burdens imposed by regulations against their benefits and propose alternatives to those
regulations that create economic disparities between different-sized entities.

The RFA, an outline for responsible, deliberate rulemaking, establishes a procedure
for looking at the effects of rules on small entities. Regulated small entities are encouraged to
participate in the development and consideration of alternate means of achieving regulatory
objectives. Federal agencies must consider establishing different compliance or reporting
requirements, timetables, or exemptions to take into account the resources available to small
entities.

The 1996 amendments update the requirements for a final regulatory flexibility
analyses—including a description of the steps an agency must take to minimize the significant
economic impact on small entities. In addition, whenever a small business feels adversely
affected or aggrieved by an agency rulemaking because of the agency’s failure to comply with
the RFA, the small business may seek review of the agency's RFA compliance in court.
Finally, the requirements of the RFA now extend to Internal Revenue Service interpretative
rulemakings, previously exempt under the provisions of the Administrative Procedure Act.

The chief counsel for advocacy of the U.S. Small Business Administration has been
designated to monitor agency compliance with the RFA, and possesses authority to intervene
as an amicus curiae in court proceedings involving compliance with the RFA.



Legislative History

Prior to passage of the RFA in 1980, both houses of Congress built a conclusive record of
disillusionment and discontent among the regulated small business community in a number of
hearings over a period of 10 years. Small businesses and other small entities repeatedly
claimed that uniform application of undifferentiated rules to them and to larger entities
produced disproportionate adverse economic hardship.

The Senate and House Small Business and Judiciary Committees heard reports from
small businesses, small cities and towns, and small non-profit institutions about the damaging
impact of regulatory policy. Evidence indicated that uniform application of federal regulatory
requirements imposed increases in the economies of scale and affected small entities' ability
to compete effectively. Reports on the bills of both houses of Congress cited these
disproportionate economic burdens on small business as contributing to declines in
productivity, competition, innovation and the relative market shares of small business.

The Senate passed the RFA, adding Chapter VI to the Administrative Procedure Act
on August 6, 1980. The Judiciary Committee's report on the original bill read as follows:
"The Committee believes that meaningful regulatory reform must be government-wide,
enforceable, and coordinated with the legislative framework for the agencies...." The report
went on to say, "The APA is the fundamental legislation upon which federal rulemaking is
based, and, together with the case law that has grown up around it, provides a foundation for
nearly all significant agency actions. This is where regulatory reform must be focused."

The House passed the measure on September 9, 1980. The bill was signed into law on
September 19, 1980, with most of the provisions taking effect January 1, 1981.

The RFA is a relatively short statute. Yet despite its brevity, numerous difficulties
arose in the interpretation and implementation of the act. Some of these problems are related
to the specific language of the statute; others are the result of agency indifference to the
mandate in the RFA. In either case, the history of implementation of the RFA has been
somewhat troubled and inconsistent. Since its passage, numerous attempts have been made to
amend or reinforce the RFA.

On September 30, 1993, President Clinton signed Executive Order (E.O.) 12866,
which, among other things, reinforced the RFA. To ensure that the agencies' regulatory
programs were consistent with the philosophy of weighing the costs and bepefits of available
regulatory alternatives, E.O. 12866 required agencies to abide by a number of principles. A
partial list follows:

1) Each agency shall identify and assess available alternatives to direct regulation;
2) When an agency determines that a regulation is the best available method of

achieving the regulatory objective, it shall design its regulations in the most cost-
effective manner to achieve the regulatory objective;

1Senate Report No. 96-878, 10.



3) Each agency shall tailor its regulations to impose the least burden on society,
including individuals, businesses of differing sizes and other entities (including small
communities and governmental entities), consistent with obtaining the regulatory
objectives, taking into account, among other things, and to the extent practicable, the
costs of cumulative regulations; and

4) The Office of Management and Budget may require a more extensive and detailed
analysis for a rule if it affects a sector of the economy, including one predominantly
made up of small businesses.

Bills introduced in the 101st and 102nd Congress attempted to address RFA issues,
but died in committee. Legislation was also introduced in the 103rd Congress proposing
amendments to, among other things, amend the judicial review provisions of the RFA. The
judicial review provisions were added by the Senate to the House-passed version of H.R.
820, the National Competitiveness Act of 1993,. The bill did not pass.

In addition, in 1993 the Clinton administration's National Performance Review (NPR)
recommended that agency compliance with the RFA be subject to judicial review. The NPR
task force also recommended that the Office of Advocacy be authorized to draft government-
wide guidance on compliance with the RFA.

In 1996, the Congress passed the Small Business Regulatory Enforcement Fairness
Act, expanding judicial review to the RFA and promoting increased understanding of and
voluntary compliance with federal regulations by small entities. On June 6, 1995, the Senate
bill, S. 942, was referred to the Senate Committee on Small Business. Hearings followed on
February 28, 1996. In a remarkable flurry of legislative support, and citing the efforts of the
White House Conference on Small Business, the Senate passed S. 942 with a unanimous vote
(100-0) on March 15, 1996. Early in the 104th Congress, the House of Representatives
passed the amendment to the RFA for judicial review in omnibus legislation, but the Senate
provisions were eventually adopted. On March 26, 1996, S. 942 was incorporated into H.R.
3136, the Contract with America Advancement Act, as the Hyde Amendment. On March 28,
1996, the bill was passed by the Senate by unanimous consent; and on March 29, 1996, the
Public Law 104-121 was signed by President Clinton.

The RFA amendments permit judicial review of agencies' compliance with the RFA,
update the requirements for a final regulatory flexibility analysis, and expand small business
review of rulemaking by the Occupational Safety and Health Administration (OSHA) and the
Environmental Protection Agency (EPA).

Whenever a small business believes it is adversely affected or aggrieved by an agency .
rulemaking because of the agency's failure to comply with the RFA, the small business now
may seek review of the rule in court. The court may review the final regulatory flexibility
analysis, the agency's certification that the rule has no impact on small entities, and the
agency's compliance with periodic reviews of current rules. Under the amendment, judicial
review also applies to interpretative rulemakings promulgated by the IRS.

The new law broadens the authority of the chief counsel for advocacy of the U.S.
Small Business Administration to file amicus curiae briefs on cases under judicial review.

In addition to amending the RFA, the new law amends the Equal Access to Justice



Act, provides for a complaint process whereby small entities may register complaints against
aggressive enforcement officials, incorporates President Clinton's directives on reasonable
penalty policies, and requires agencies to supply compliance guides for all new rules with
significant small business impacts.



The Act

The Regulatory Flexibility Act establishes that agencies shall endeavor to fit regulatory and
informational requirements to the scale of the businesses, organizations and governmental
jurisdictions subject to regulation. Under the law, federal agencies are required to determine
whether a regulation has a significant economic impact on a substantial number of small
entities. Agencies also are required to consider flexible regulatory alternatives for small
entities and assure that such proposals are given serious consideration.

Coverage

The RFA applies to every federal rule that requires public comment under the Administrative
Procedure Act, Section 553, or any other provision of law. The 1996 amendment extends this
coverage to interpretative rulemakings by the Internal Revenue Service.

The “small entities" intended to benefit from the act include three types:

1) Small businesses. The term “small business concerns" is defined in Section 3 of the
Small Business Act. The Small Business Administration’s general size standard
definitions are located in Title 13 of the Code of Federal Regulations, Section 121.
Where SBA's size standards do not appropriately reflect the effects of a specific
regulatory proposal, agencies may develop more relevant size determinants for
rulemaking after consultation with the Office of Advocacy. If a size standard is used
in a rulemaking, the standard must also be approved by the SBA Administrator (15
U.S.C. 632(a)(2)).

2) Small organizations. Any nonprofit enterprise that is independently owned and
operated and is not dominant in its field is covered.

3) Small governmental jurisdictions. Governments of cities, counties, towns,
townships, villages, school districts, or special districts with populations of less than
50,000 are covered.

Increased Small Business Participation

The RFA marks a recognition that federal agencies, in order to develop awareness of their
rulemaking activities by small entities, must make greater outreach efforts. With the 1996
amendments, the act now requires the Occupational Safety and Health Administration and the
Environmental Protection Agency to formally collect information from small business
representatives for regulation development.

In rulemaking, all agencies are required to take some or all of the following steps in
order to solicit input from small entities:



® Publish a semiannual regulatory agenda;
® Provide notice of rulemakings expected to affect small entities;-
® Publish proposed rules in the Federal Register;

® Provide a description of the impact a proposed rule is expected to have on small
entities as determined in initial analysis;

® Publish notice of proposed rules in publications likely to be obtained by small
entities, such as industry publications or trade association newsletters;

® Send direct notification of proposed rules to interested small entities or their
representatives;

® Conduct public forums on proposed rules to solicit comments using public meetings
or computer networks.

Small entities should participate in these processes. By interacting, both small entities
and agencies have an opportunity to fully examine the implications and alternatives of
regulatory actions. Small business participation in the process both ensures that agencies have
complete information and enhances the ability of small entities to challenge an agency action
in court.

Under Section 609(b) of the amended act, OSHA and EPA are required to convene
small business advocacy review panels for each rulemaking that will have a significant
economic impact on a substantial number of small entities. The act provides for a formal
process of collecting information from small entities; the representatives of small entities
likely to be affected will be identified by the chief counsel for advocacy before a proposed
rule is published. Input will be sought on the number and type of entities affected, the
projected cost of compliance and possible alternatives to the draft regulation. Following this
process, the interagency review panel, including employees of the agency, the Office of
Management and Budget's Office of Information and Regulatory Affairs and the SBA's Office
of Advocacy, will prepare a report for the agency on the potential impact on small entities.

Semiannual Agency Agendas

In April and October of each year, federal agencies are required to publish a regulatory
agenda listing all proposed or final rules expected to be published in the Federal Register
during the following year. Rules to be included in the agenda are those likely to have a
"significant economic impact on a substantial number of small entities." Publication of the
agendas lengthens the amount of time the small entities have to react to those proposals and
rules.



Periodic Review

The RFA requires agencies to review all existing regulations to determine if they have a
significant economic impact on a substantial number of small entities. Those rules that have
an impact are reviewed to determine if the regulation should be continued without change,
revised or rescinded to minimize any significant economic impact. Review of all agency rules
within 10 years of adoption or the 1980 enactment date, whichever is later, is required.
Agencies are required to have a plan for the periodic review of rules.

Agencies are required annually to publish in the Federal Register their intent to
perform a periodic review of a given list of rules in the succeeding 12 months. The agency
must invite public comment. Agency periodic reviews must evaluate:

® The continued need for the rule;

® The nature of complaints or comments from the public received during the rule's
enforcement;

- ® The complexity of the rule;

® The extent to which the rule overlaps, duplicates or conflicts with other federal
rules and to the extent possible, with state and local government rules;

® The length of time since the rule was evaluated or the degree to which technology,
economic conditions, or other factors have changed in the area affected by the rule.

Judicial Review

The 1996 amendments permit judicial review of agencies' compliance with the RFA.
Whenever a small business is adversely affected or aggrieved by an agency rulemaking as a
result of the agency's failure to comply with the act, the small business may seek review of
the rule or the agency's RFA compliance in court.

The chief counsel for advocacy has been designated to monitor agency compliance
with the RFA and has the authority to intervene as an amicus curiae in court proceedings
involving compliance with the RFA. The court may review any claims of noncompliance by
the agency with respect to:

¢ Final regulatory flexibility analysis, including the agency's outreach to collect input
from small entities;

® Certification by the head of an agency that the rule will not, if promulgated, have a
significant impact on small entities;

@ Periodic review of rules.



Regulatory Analysis

Initial Regulatory Flexibility Analysis

The RFA requires federal agencies to consider the impact of regulations on small entities in
developing the proposed and final regulations. If a proposed rule is expected to have a
significant economic impact on a substantial number of small entities, an initial regulatory
flexibility analysis must be prepared. The initial regulatory flexibility analysis or a summary
of it must be published in the Federal Register with the proposed rule.

An initial regulatory flexibility analysis is prepared in order to ensure that the agency
has considered all reasonable regulatory alternatives that would minimize the rule's economic
burdens or increase its benefits for the affected small entities, while achieving the objectives
of the rule or statute. The analysis describes the objectives of the proposed rule, addresses its
direct and indirect effects and explains why the agency chose the regulatory approach
described in the proposal over the alternatives.

Under Section 603(b) of the RFA, each initial regulatory flexibility analysis is
required to address: (1) reasons why the agency is considering the action, (2) the objectives
and legal basis for the proposed rule, (3) the kind and number of small entities to which the
proposed rule will apply; (4) the projected reporting, recordkeeping and other compliance
requirements of the proposed rule, and (5) all federal rules that may duplicate, overlap or
conflict with the proposed rule.

While these five factors are necessary elements to an adequate IRFA, they are not the
sole factors necessary to perform an adequate analysis. Most important, section 603(c)
requires that each initial regulatory flexibility analysis contain a description of any significant
alternatives to the proposal that accomplish the statutory objectives and minimize the
significant economic impact of the proposal on small entities. These alternatives could include
the establishment of differing compliance or reporting requirements or timetables that take
into account the resources available to small entities; the clarification, consolidation or
simplification of compliance and reporting requirements under the rule for small entities; the
use of performance rather than design standards; or an exemption from coverage of the rule
or any part of the rule for small entities.

Although agencies often overlook this possibility, regulatory flexibility alternatives
may include less stringent requirements for all regulated entities or for different classes of
regulated entities. The section 603(c) analysis, a key part of the regulatory flexibility analysis,
informs the decisionmaker of the pros and cons of each alternative, so he or she can make
informed regulatory decisions.

The steps necessary under 603(b) include:

1) A description of the reasons why action by the agency is being considered. This
is currently included in the preamble to all proposed regulations.

2) A succinct statement of the objectives and legal basis for the proposed rule.
This is currently included with proposed rules.

10



3) A description of and, where feasible, an estimate of the number of small
entities to which the proposed rule will apply. The agency describes the industry or
economic sector in total and. its small and large entity segments, includes a description
of the industry or sector at the time of proposal, and explains any existing dynamics,
such as trends in employment or birth of entities.

The definition of a small entity is an important element of this analysis.
Agencies may either use the statutory definition of small entity or may propose an
alternate definition in consultation with the SBA Office of Advocacy. The statutory
small business definitions vary by 4-digit SIC code and are found at 13 CFR Part 121,
last repromulgated in the January 31, 1996, Federal Register.

In the analysis, "small® entities may be further divided into multiple classes of
small businesses, for example, 0-9, 10-49 and 50-500 employees. This segmentation
allows the agency to differentiate different types of effects on different-sized small
entities, which might lead to a different approach being applied to the very smallest
entities.

The agency must include a description of the industries and economic
sectors—as identified by, for example, their four-digit Standard Industrial Classification
Codes—that directly or indirectly would be affected by the proposed regulation.

4) A description of the projected reporting, recordkeeping and other compliance
requirements of the proposed rule. The description should include an estimate of the
classes of small entities that will be subject to the requirement and the type of
professional skills necessary for preparation of the report or record. This cost analysis
should describe each item and estimate the costs, comparing large and small entities. It
should distinguish the initial costs from recurring or operating costs. This information
normally should be available in large part from the paperwotk burden analysis
prepared under the requirements of the Paperwork Reduction Act.

5) An identification, to the extent practicable, of all relevant federal rules that
may duplicate, overlap, or conflict with the proposed rule. This should include
information for regulated entities on other rules governing the same activities.

Certification: When a Full Analysis is Not Required

If a proposed rule is not expected to have a significant economic impact on a substantial
number of small entities, either adversely or beneficially, the agency is not required to
perform an initial regulatory flexibility analysis. In these instances, the RFA authorizes an
agency head to certify a rulemaking. To perform an adequate certification, an agency must
undertake a threshold analysis to determine the economic impact of a proposed rule on small
entities. Once this preliminary analysis is undertaken, an agency then can determine whether
to certify or undertake a complete initial regulatory flexibility analysis.

The certification of a finding of no significant impact on a substantial number of

entities must be published with the proposed rule in the Federal Register. The notice must be
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accompanied by an explanation of the factual basis for the certification. Under the 1996
amendments, the certification is subject to judicial review if the final rule is challenged.

There is currently no case law that identifies the “trigger" levels of "significant
economic impact,” or "substantial number of small entities." However, because the purpose
of the analysis is to aid the decisionmaker in resolving regulatory issues affecting small
entities, it is the opinion of the Office of Advocacy that any rulemaking that generates the
interest of a significant number of small entities warrants the application of the RFA's
analysis tools.

Final Regulatory Flexibility Analysis

When an agency issues any final rule, it must prepare a final regulatory flexibility analysis or
certify that the rule will not have a significant economic impact on a substantial number of
small entities. The final regulatory flexibility analysis must discuss the comments received,
the alternatives considered and the rationale for the final rule. Either the summary or the final
regulatory flexibility analysis itself must be published in the Federal Register with the final
rule. Under the 1996 amendments, the final regulatory flexibility analysis is subject to judicial
review if the final rule is challenged.

The new law amends the requirements of the final regulatory flexibility analysis
contained in the original 1980 legislation. Each final regulatory flexibility analysis must
contain the following:

1) A succinct statement of the need for and objectives of the rule;

2) A summary of the significant issues raised by public comments in response to the
initial regulatory flexibility analysis, a summary of the agency's assessment of such
issues and a statement of any changes made in the proposed rule as a result of such
comments;

3) A description and an estimate of the number of small businesses to which the rule
will apply or an explanation of why no such estimate is available;

4) A description of the projected reporting, recordkeeping and other compliance
requirements of the rule, including an estimate of the classes of small entities that will
be subject to the requirement and the types of professional skills necessary for the
preparation of the report or record; and

5) A description of the steps the agency has taken to minimize the significant
economic impacts on small entities consistent with the stated objectives of applicable
statutes, including a statement of the factual, policy and legal reasons for selecting the
alternative adopted in the final rule, and the reasons for rejecting each of the other
significant alternatives.
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Again, the most important section is the analysis of the relative merits and demerits of
the alternatives and the rationale for the final agency action. An agency may not simply rely
on its preamble to the final rule to comply with the requirements for a fmal regulatory
flexibility analysis. The RFA requires specific discussion of small entity alternatives designed
to reduce adverse impacts or enhance the beneficial impacts of a rulemaking.

The RFA amendments modify the Administrative Procedure Act requirements by
turning the consideration of small entity issues into a major component in rulemaking. Failure
to fully comply with these requirements could result in arbitrary and capricious rulemaking.

The Office of the Chief Counsel for Advocacy believes that although agencies may not
be legally required to perform an initial or final regulatory flexibility analysis on every
rulemaking, agencies should aspire to perform these analyses for every rule that would have
an economic impact on small entities. The act generally provides that agencies must prepare
both an initial and final regulatory flexibility analysis for rules that may have a "significant
economic impact on a substantial number of small entities." In practice, this requires agencies
to prepare an analysis whenever a rule's impact on small entities cannot be described as de
minimis. This practice will move away from speculative analysis towards more fact-based
decisionmaking within the spirit of the law. We believe that an agency's resources should be
shifted from the effort to determine whether regulatory flexiblity analysis is required to the
more productive consideration of regulatory options for small entities subject to the rule.
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Appendix A. Small Business Statistics
One of the most difficult tasks in preparing either an initial or final regulatory flexibility
analysis is locating statistics on small business. The information in this appendix has been
furnished to assist with development and review of initial and final regulatory analyses.

There were an estimated 22.1 million business tax returns filed in 1994. Of these,
68.3 percent were sole proprietorships, 20.6 percent were corporations and 11.1 percent were
partnerships. By most size standards issued by the U.S. Small Business Administration, about
99.7 percent of all firms are small and have fewer than 500 employees and less than $25
million in sales or assets.

About 23 percent of the tax returns filed are filed by about 5.1 million employers; the
remainder represent the full- and part-time self-employed.

Ideally, data used to analyze the cost and benefit of government regulations should be
data for individual firms—termed microdata. However, virtually all publicly available data is
confidential by law—meaning that individual names and addresses cannot be disclosed.
Therefore, most government agencies that collect data release summary information on
groups of firms by industry, size or location.

The data sources available and listed below generally cover statistics on industries'
employment, payroll and receipts. Most available data bases do not cover financial data—the
balance sheet and income statement information that is needed to analyze the cost of
regulations. This is the most sensitive type of information and is rarely available even in
aggregate form; profit information is usually unavailable.

While Census data will always lag behind the calendar three to four years, new data
on firm dynamics—especially births and deaths—is becoming more readily available from the
private sector, especially in cooperation with Wells Fargo Bank, the National Federation of
Independent Business and the Gallop Organization.

A listing of data sources is provided in the SBA's Caralog of Small Business Research,
order no. PR-861 (Springfield, Va.: National Technical Information Services, 1995). NTIS
can be reached at (703) 487-4650.

The sections following provide term definitions used in data collection and summarize
the data currently available.

Definitions of Small Business Entities

Establishments. An establishment is the smallest unit in which business activity is conducted
and on which statistical information is collected. The establishment concept makes no
reference to either ownership or taxpaying status. Furthermore, establishments may be
branches of larger firms and differ from separately owned and operated businesses of similar
size in purchasing power, advertising coverage, management and control systems, technical
resources, and access to capital and credit. Most very small businesses are single
establishments.
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Enterprises. The enterprise concept refers to all establishments owned by a “parent®

company. For instance, an enterprise may own subsidiaries, branches and unrelated
establishments. In most instances, it is necessary to use the enterprise concept to study the
characteristics of small firms since the ownership issue is critical for assessing the impact of a
given policy. About 15 percent of total employment is in small establishments (fewer than
100 employees) owned by larger firms (more than 100 employees). There are 5.1 million
enterprises in the SBA Small Business Data Base and 6.3 million establishments.

Taxpaying Units. The concept of taxpaying unit refers to the legal organization of a business
as a sole proprietorship, partnership, or corporation. Generally, tax data make no precise
distinction between establishments and enterprises. This makes comparisons across data
sources difficult, particularly for large multi-establishment firms, which can file taxes as
either enterprises, branches (subsidiaries) of a parent enterprise, or consolidated corporations.

SBA's Census-Based Small Business Data Base

Beginning in late 1991, the Office of Advocacy of the SBA contracted with the Economic
Surveys Division (ESD) of the Bureau of the Census to produce linked longitudinal data files
on an enterprise basis. The data base is an extension of Census' Enterprise Statistics program.
The data base includes information from 5.1 million enterprises and 6.3 million
establishments.

Some of the data have already been published in a number of sources, including The
State of Small Business: A Report of the President, publication no. 045-000-00273-0
(Washington, D.C.: U.S. Government Printing Office, 1994). Other tables from this new data
base are published in The Handbook of Small Business Data: 1994, publication no. 045-000-
00270-5 (Washington, D.C.: U.S. Government Printing Office, 1994). The U.S. Government
Printing Office may be reached at (202) 512-1800.

The SBA Office of Advocacy data files generally inciude the number of
establishments, firms, payroll per firm, payroll per employee, receipts per firm and receipts
per employee for five major size classes: firms with fewer than 20 employees and those with
20-99, 100-499 and 500 or more employees. The data are broken out by location and/or
industry. For an example, see the table on page 19.

Cross-sectional files of the raw data were produced for 1988, 1989, 1990, 1991 and
1992, and 1993 data are expected to be added. The files are available in hard copy in
looseleaf notebooks, on reproducible floppy disks and in Lotus files on SBA's computers.
Data are generally available at the four-digit level of industrial detail for the United States and
at the two-digit level for individual states.

Customized tabulations or copies of the data base are available. However, cost and/or
delays can be expected because of recent budget restrictions. Inquiries may be directed to Mr.
Ken Sausman, Chief, Research Programming Branch, Bureau of the Census at (301) 457-
25628 or Dr. William Whiston, Chief, Research Contracts Branch, Office of Advocacy, (202)
205-6530. No individual names or addresses may be provided from the data base; these are
confidential by law.
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Minority- and Women-Owned Firms

Regular Census data for minority- and women-owned businesses are not yet available. The
Bureau of the Census will eventually link data for minority- and women-owned businesses
(those with employees only) to the cross-sectional files for 1992.

The new Census Bureau annual survey of women-owned businesses will eventually be
incorporated into the SBA data tabulations for firms with employees. It should be noted that
about 85 percent of women- and minority-owned firms have no employees and that only the
about 15 percent of firms with employees will be part of this data base.

Job Creation

Census files now available for the 1989-1991 and 1990-1992 periods are the first U.S.
government data files from which job creation can be studied for all industries.

Studies of Small Firm Financing
Federal Reserve Survey of Small Business Finances

Within the last five years, two major surveys of small firm finances have been conducted by
the Federal Reserve Board and the U.S. Small Business Administration. The National Surveys
of Small Business Finances (NSSBF) have been the most detailed examination to date of the
credit needs of small firms, as well as their sources and uses of funds. In each survey, more
than 5,000 small firms with fewer than 500 employees each provided detailed answers on
their uses of banks and bank services and alternative sources of credit, their difficulties
encountered in borrowing or raising expansion capital, and their level of satisfaction with
each type of service. (Because of data limitations, firms without employees were not included

in the two surveys.)
Some of the highlights of the two NSSBF surveys included:

® Only 1 in 20 small firms with employees reported using funds from a mortgage for
business purposes: this finding was somewhat surprising. The survey excluded very
new home-based firms;

® Lines of credit were reported in use by about 55 percent of male-owned firms and
50 percent of female-owned firms (1994 survey);

® Trade credit was used by 61 percent of small firms; 4 in 10 small businesses used
personal credit cards for business purposes.
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Federal Reserve Survey of Consumer Finances

Several times during the past 15 years, the SBA has analyzed the household asset information
for those sections of the Consumer Finance Survey (CFS) pertaining to business startup or
ownership. In general, the survey data indicate those percentages of a household's assets that
may be considered part of the business, either directly and indirectly.

The CFS was replicated by the Federal Reserve Board in 1995. Preliminary
tabulations should be available in the form of summary files during 1996.

Census Characteristics of Business Owners

For the year 1987 and again for the 1992/1994 period, the Bureau of the Census, under
contract with the Minority Business Development Agency of the U.S. Department of
Commerce and the SBA's Office of Advocacy, produced the Characteristics of Business
Owners (CBO) data. The CBO is a survey of 125,000 small firms—roughly divided equally
into African-American, Hispanic, Asian-American, women-owned and nonminority male-
owned firms. To be included in the CBO sampling frame, firms needed $5,000 in sales in
each respective year and had to have filed a tax return.

The CBO is the only nationally representative source of data for many of the variables
it covers. The CBO includes data on the demographic characteristics of the owner, such as
age, gender and years of prior experience, and on the characteristics of the firm itself, such
as sales, export status, franchise status, hours and weeks worked by the business owner,
sources of debt and equity capital and whether the firm is home-based.

The 1992/1994 version of the CBO is expected to be available in 1996.

Internal Revenue Service Statistics of Income

Each quarter, the Statistics of Income Division of the Internal Revenue Service (IRS)
publishes the SOI Bulletin. This publication contains data for both households and businesses,
and it is an invaluable source of historical information. Data on business firms is generally
provided by receipt size class for proprietorships, partnerships and corporations.

Information on business profits from IRS is elusive. For sole proprietors and
partnerships, only data on net income are available. Statistics on the preferred
variables—return on assets or return on investment—are not obtainable directly from the tax
return; they may be found only in balance-sheet information.

For small business corporations, data are more readily available. The IRS' Source
Book for Corporations contains data for corporations by asset size class. Balance sheet and
income statement information is available for corporations in about 15 different asset classes.
From these detailed data, it is possible to calculate rates of return on assets as well as the
profits of small business (generally subchapter S) corporations.
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Data on Self-Employed Persons

Each year, the March Current Population Survey (CPS) of the Bureau of the Census asks a
series of expanded questions about self-employed persons as part of its firm size supplement.
These questions include the hours and weeks spent working in the business during the
previous year, the income earned, the demographics of the business owner, whether the firm
(owner) has or provides benefits and several related questions about the industry of the firm.

Private Data Sources

The Kauffman-Emst & Young Data Base of Fast Growth Companies (KEYFGC) is a
promising new data base that relies on data from two sources: the accounting firm of Ernst
and Young (for employment and sales information) and the Dun and Bradstreet Corporation
(for financial data). Four years of information are currently available on each firm, including
income statement and balance sheet information.

The major promise of this data base is the ability to understand where and how fast
growing companies develop over time—including their detailed locations and industries. In
addition, the KEYFGC data set is one of the only data bases with actual financial data
available on individual (but unidentified) companies.
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Table: Employment and Payroll of Businesses

FIAM SIZE 3Y EMPLOYMENT

=™ “STAL > -4 i-3 ‘5-'% <20 23-89 100 ~499 <5 00+
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Payros (SO00)} 10.049.561 379.584 1 494.381 © 740516 * 953.872 5.568.353 ) ©) 8.685.6% 1.363.92
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Appendix B

94 STAT. 1164 PUBLIC LAW 96-354—SEPT. 19, 1980

Public Law 96-354
96th Congress
' An Act

__.E..._._._.‘ ID amend ““B 5, Ulllhd Shtﬂ M to lll\pllW. rd.l.'
. . " l“lelﬂlkin' b’ CI".un'
l - l pl'm“l“ to anal the aval abil ty of mo i " atol

Be it enacted by the Senate and House of Representatives of the
United States of America in Col s assemb ‘lqmt this Act be
cited as the “Regulatory Flexibility Act”. 4 mey

Regulatory
Flexibility Act.
5 USC 601 note.

FINDINGS AND PURPOSES

8ec. 2.(a) The a(;g:fress finds and declares that—

(1) when in$ regulutions to protect the heaith, safety and
economic welfare of the Nation, Federal agencies should seek to
achieve statutory goals as effectively and efficiently as possible
without imposing unnecessary burdens on the public;

(2) aws und regulations designed for application to large scale
entities have been applied uniformly to small businesses, small
orgnnizations, and simall governmental jurisdictions even though
the problems that gave rise to government action may not have
begn caused by those smaller entities;

(3) uniform Federal regulatory and reporting requirements
huve in numerous instances imposed unnecessary and dispropor-
tionately burdensome demands including legal, accounting and
congulting costs upon small businesses, small organizations, and
small governmental jurisdictions with limited resources;

(4) the failure {0 recognize differences in the scale and
resouirces of regulated enmtities has in numerous instances
adversely affected competition in the marketplace, discouraged
innovation and vestricted improvements in productivity;

(6) unnecessary regulations create entry barriers in many
industries and discourage potential entrepreneurs from intro-
ducing beneficial products and processes;

_(6) the practice of treating all regulated businesses, organiza-
tions, and governmental jurisdictions as equivalent may lead to
inefficient use of regula agency resources, enforcement
lems, and, in some cases, fo actions inconsistent with the legis-
lative intent of health, safety, environmental and economic
"D abesmative egul

| rnative regulatory approaches which do not conflict
with the stated objectives nppm-ble statutes may be availsble
which minimize the significant economic impact of rules on
small busineases, small organizations, and small governmental
1478 the prosess by which Federal regu

e process by whic eral lations are developed and
adopted should be reformed to require agencies to t the
ideas and comments of small busineases, small organizatio
and small governmental jurisdictions to examine the impact o
proposed and existing rules on such entities, and to review the
continued need for existing rules.

§ USC 601 note.
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®) 1t is the purpose of this Act to establish as a principle of
latory issuance that agencies shall endeavor, consistent with the
3?&1\@ of the rule and of applicable statutes, to fit regulatory and
informational requirements to the scale of the businesses, organiza-
tions, and governmental jurisdictions subject to regulation. To
achieve this principle, agencies are required to solicit and consider
flexible regunw proposals and to explain the rationale for their
actions to assure that such proposals are given serious consideration.

ANALYSIS OF REGULATORY FUNCTIONS

Sgc. 8. (a) Title 5, United States Code, is amended by adding
immediately after chapter 5 the following new chapter:

“CHAPTER 6—TIE ANALYSIS OF REGULATORY FUNCTIONS

“Sec. 601. Definitions.

“Sec. 602. Regulatory sgenda.

“See. 603. Initial regulstory flexibility anslysis.

“Sec. 604. Final regulatory flexidility analysis.

“Sec. 608. Avoidance of duplicative or unnecessary analyses.
“Sec. 608. Effect on other law.

“Sec. 601. Preparation of analyses. .
“Sec. 608. Procedure fur waiver or delay of completion.
“Sec. 609. Procedures for gathering comtments.

“Sec. 610. Periodic review of rules.

“Sec. 811. Judicial review.

“Sec. 612. Reports and intervention rights.

“§601. Definitions

“For purposes of this chapter— . .
“(1) the term ‘agency’ means an agency as defined in section
651(1) of this title; )

“(2) the term ‘rule’ means any rule for which the agency
publishes a general notice of proposed rulemaking pursuant to
section 563(b) of this title, or any other law, including any rule of
general applicabﬂitz governing Federal grants to State and local
governments for which the agenc{ &rovides an opportunity for
notice and public comment, except that the term ‘rule’ does not
include a rule of particular applicability relating to rates, wages,
corporate or financial structures or reorganizations thereof,
prices, facilities, appliances, services, or allowances therefor or to
valuations, costs or accounting, or practices relating to such
rates, wages, structures, prices, appliances, services, or
allowances; \

*(8) the term ‘small business’ has the same meaning as the
term ‘small business concern’ under section 3 of the Small
Business Act, unless an agenc{. after consultation with the
Office of Advocacy of the Small Business Administration and
after opportunity for public comment, establishes one or more
definitions of such term which are a(rpm riate to the activities of
the agency and publishes such definition(s) in the Federal

ster;

(4) the term ‘small organization’ means any not-for-profit
enterprise which is inde ntly owned and operated and is not
dominant in its field, unlesa an agency establishes, after opportu-
nity for public comment, one or more definitions of such term
which are ap rogrlau to the activities of the agency and pub-
lishes such delinition(s) in the Federal Register;
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(5 the term ‘small governmental jurisdiction' means govern-
ments of cities, counties, towns, townships, vill school dis-
tricts, or special districts, with a ronulatlon of Jess than fity
thousand, unless an agency establishes, after opportunity for
public comment, one or more definitions of such term which are
appropriate to the activities of the agency and which are based
on such factors as location in rural or sparsely populated areas or
limited revenues due to the pogulation of lucn jurisdiction, and
pu‘l‘:hshes such Qeﬁnition(a) in the Federal Register; and

(6) the term ‘small entity’ shall have the same meaning as the
terms ‘small business’, ‘small organization’ and ‘small govern-
;neg:ni;al jurisdiction’ defined in paragraphs (3), (4) and (6) of this

n.

8§ 602. Regulatory agenda

‘“(a) During the months of October and April of each year, each
agency shall publish in the Federal Register a regulato; flexibilit:
agendz,.which shall contain— i i iy

(1) a brief description of the subject area of any rule which the
agency ex to propose or promulgate which is likely to have a
s ng:.l:‘wan economic impact on a substantial number of small

1ties;
“(2) a summary of the nature of any such rule under considera-
tion for each subject area listed l¥| the agenda pursuant to
raragraph (1), the objectives and legal basis for the issuance of
he rule, and an approximate schedule for completing action on
any rule for which the agency has issued a general notice of
P",‘{l’””" rulemaking, and

3) the name and telephone number of an agency official

w knowledgeable concerning the items listed in paragraph (1).

'(b) Each regulatory flexibility agenda shall be transmitted to the
Chief Counsel for Advocacy of the Small Business Administration for
comment, ifany.

(c) Each agency shall endeavor to provide notice of each regula-
tory flexibility agenda to small entities or their representatives
through direct notification or publication of the agenda in publica-
tions likely to be obtained by such small entities and shall invite
comments upon each subject area on the agenda. i

(d) Nothing in this section precludes an agency from considering
or acting on any matter not included in a regulatory ﬂexil::ltig

agenda, or requires an agency to consider or act on any matter |
in such ngenda.

“§603. Inltial regulatory flexibility analysis

"(a) Whenever an agency is r:.:]ulred by section 653 of this title, or
any other law, to publish general notice of proposed rulemaking for
anx rroposed rule, the agency shall prepare and make available for
public comment an initial regulatory flexibility analysis. Such analy-
sis shall describe the impact of the proposed rule on small entities.
The initial regulatory flexibility analysis or a summary shall be
published in the Federal ReTister at tlyne time of the puﬁication of
general notice of pro rulemaking for the rule. The agency shal
transmit a copy of the initial regula flexibility analysia to the
Clﬂef Counsel for Advocacy of the Smxl Business Administration,

(b} Each initial regulatory flexibility analysis required under this
section shall contain—

(1) a description of the
being consi der:d; reasons why action by the agency is

PUBLIC LAW 96-354—SEPT. 19, 1980

“(2) a succinct statement of the objectives of, and legal basis
for, the pro rule; .

8) a description of and, where feasible, an estimate of the
number of small entities to which the proposed rule will apply;

*(4) a description of the proj reporting, recordkeeping an
other compliance requirements of the &roposed rule, including
an estimate of the classes of small entities which will be subject
to the requirement and the type of professional skills necessary
for preparation of the report or record;

“{6) an identification, to the extent practicable, of all relevant
Federal rules which may duplicate, overlap or conflict with the
proposed rule. _

“(c) Each initial regulatory flexibility analysis shall also contain a
description of any significant alternatives to the proposed rule which
accomplish the stated objectives of applicable statutes and which
minimize any significant economic impact of the proposed rule on
smoll entities. Consistent with the stated objectives of applicable
statutes, the analysis shall discuss n.jpniﬁcant alternatives such as—

“(1) the es{:blishment of differing compliance or reporting
requirements or timetables that take into account the resources
available to small entities; . . )

“(2) the clarification, consolidation, or simplification of compli-
ance and reporting requirements under the rule for such small
entities;

*(3) the use of performance rather than design standards; and

“(4) an exemption from coverage of the rule, or any part
thereof, for such small entities.

“§604. Final regulatory flexibility analysis

“(a) When an agency promulgates a final rule under section 553 of
this title, after being required by that section or any other law to
publish a general notice of proposed rulemaking, the agency shall

repare a final regulatory flexibility analysis. Each final regulatory
exibility analysis shall contain—-
() a succinct statement of the need for, and the objectives of,
the rule; .
“(2) a summary of the issues raised b{ the public comments in
response to the initial regulatory flexibility analysis, a summary
of the assessment of the agency of such issues, and a statement of
any changes made in the proposed rule as a result of such
comments; and
“(3) a description of each of the significant alternatives to the
rule consistent with the stated objectives of applicable statutes
and designed to minimize any significant economic impact of the
rule on small entities which was considered by the agency, and a
statement of the reasons why each one of such alternatives was

rejected.
“(b) Jl‘l\e agency shall make copies of the final reﬁulntorﬁ flexibility
analysis available to members of the public and shall pu lish in the
Federal Register at the time of publication of the final rule under
section 553 of this title a statement describing how the public may
obtain such copies.

“§605. Avoidance of duplicative or unnecessary analyses

“Aa) Ang Federal agency may perform the analyses required by
sections 602, 603, and 604 of this title in conjunction with or as a part
of any other agenda or analysis required by any other law if such
other analysis satisfies the provisions of such sections.
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“() Sections 603 and 604 of this title shall not agrl to any
proposed or final rule if the head of the agency certifies that the rule
will not, if promulgated, have a significant economic impact on a
substantial number of small entities. If the head of the ngemiy makes
a certification under the reeedin’t:entence, the agency shall publish
such certification in the Federal iin!e r, at the time of publication
of general notice of proposed rulemaking
ru lication of the final rule, along with a succinct statement explain-

ng the reasons for such certification, and provide such certification
and statement to the Chief Counsel for Advocacy of the Small
Business Administration.

*“tc) In order to avoid durlicative action, an agency may consider a
series of closely related rules as one rule for the purposes of sections
602, 603, 604 and 610 of this title.

*§606. Effcct on other law

“The requirements of sections 603 and 604 of this title do not alter
in any manner standards otherwise applicable by law to agency
action.

“§607. Preparation of analyses

“In complying with the provisions of sections 603 and 604 of this
title, an agency may provide either a quantifiable or numerical
description of the eflects of a proposed rule or alternatives to the
proposed rule, or more general descriptive statements if quantifica-
tion is not practicable or reliable.

*§ 608. Procedure for walver or delay of completion

“(a) An agency head may waive or delay the completion of some or
all of the requirements of section 603 of this title by publishing in the
Federal Hegister, not later than the date of publication of the final
rule, a written finding, with reasons therefor, that the final rule is
being promulgated in response to an emergency that makes compli-
ance or timely compliance with the provisions of section 603 of this
title impracticable.

“(b) kxcept as provided in section 605(b), an agency head may not
waive the requirements of section 604 of this title. An agency head
may delay the completion of the requirements of section 604 of this
title for a period of not more than one hundred and eighty days after
the date of publication in the Federal Register of a final rule b
publishing in the Federal Register, not later than guch date of
publication, a written finding, with reasons therefor, that the final
rule is being promulgated in response to an emergex(\)? that makes
timely compliance with the provisions of section 604 of this title
impracticable. If the agency has not prepared a final regulatory
analysis pursuant to section 604 of this title within one hundred and
eighty days from the date of publication of the final rule, such rule
shall lapse and have no effect. Such rule shall not be repromulgated
until a linal regulatory flexibility analysis has been completed by the
agency.

8 609. Procedures for gathering comments

“When any rule is promu}rted which will have a llgnmant
economic impact on a substantial number of small entities, the head
of the agency promulgating the rule or the official of the agency with
statutory responsibility for the promulgation of the rule shall assure
that small entities have been arvr:n an opportunity to participate in
the rulemaking for the rule through techniques such aa—

or the rule or at the time of

PUBLIC LAW 96-354—SEPT. 19, 1980

“(1) the inclusion in an advanced notice of proposed rulemak-
ing, if issued, of a statement that the p rule may have a
dgr;igicant economic effect on a substantial number of small
entities;

“@t blication of genera} notice of proposed rulemaking
in poblica il?ke:{ntobg:b by small entities;
A’(3) the direct not{fication of interested small entities;

“(4) the conduct of open conferences or public hearings con-
cerning the rule for small entities; and

*“(6) the adoption or modification of agency procedural rules to
reduce the cost or complexity of participation in the rulemaking
by small entities.

“$610. Perlodic review of rules

*(a) Within one hundred and eighty days after the effective date of
thi: c)hapur. each agency shall publish in the Federal Register a plan
for the periodic te:;few of the rules issued by the agency which have
or will have a significant economic impact upon a substantial number
of small entities. Such plan may be amended by the agency at any
time by publishing the revision In the Federal Register. The purpose
of the review shall be to determine whether such rules should be
continued without change, or should be amended or rescinded,
consistent with the stated objectives of aﬁpllcable statutes, to mini-
mize any significant economic impact of the rules upon a substantiol
number of such small entities. The plan shall provide for the review
of all such agency rules existing on the effective date of this chapter
within ten years of that date and for the review of such rules adopted
after the effective date of this chapter within ten years of the

ublication of such rules as the final rule. If the head of the agency
Seurminee that completion of the review of existing rules is not
feasible by the established date, he shall so certify in a statement
blished in the Federal ister and may extend the completion
s:te by one year at a time for a total of not more than five years.

“®) In reviewing ec
impact of the rule on & substantial number of emall entities ina
manner consistent with the stated objectives of applicable statutes,
the agency shiall consider the following factors—

“(1) the continued need for the rule; .

(2} the nature of complainis or comments received concerning
the rule from the public;

“(3) the com lentz)of the rule;

“(4) the exrent which the rule overlaps, duplicates or
conflicts with other Federal rules, and, to the extent feasible,
with State and local governmental rules; and

“(5) the length of time since the rule has been evaluated or the
degree to which technology, economic conditions, or other factors
have changed in the area affected by the rufe.

“(¢) Each year, each agency shall publish in the Federal Regiater a
Jist of the rules which have a significant economic impact on a
substantial number of small entities, which are to be reviewed

ursuant to this section during the succeeding twelve months. The

I’m shall include a brief description of each rule and the need for and

Ilmol basis of such rule and shall invits public comment upon the
e,

rules to minimize any significant economic

+g 611. Judicinl review

“(a) Except as otherwise ed in subsection (b), any determina-
tlo:a l)»y an';gency concerning the applicability of any zf the provi-
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sions of this chapter to any action of the agency shall not be subject to
Judicial review.

“(b) Any regulatory flexibility anatysis prepared under sections 603
and 604 of this title and the compliance or noncompliance of the
agency with the provisions of this chapter shall not be subject to
!udlcial review, en an action for judicial review of a rule is

nstituted, any regulatory flexibility analysis for such rule shall
constitute part of the whole record of agency action In connection
with the review.

“(c) Nothing in this section bars judicial review of any other immct
statement or similar analysis ired by any other law if judicial
review of such statement or analysis is otherwise provided by law.

“§612. Reports and intervention rights

*(a) The Chief Counsel for Advocacy of the Small Business Admin-
istration shall monitor agency compliance with this chapter and shall
report at least annually thereon to the President and to the Commit-
tees on the Judiciary of the Senate and House of Representatives, the
Select Committee on Small Business of the Senate, and the Commit-
tee on Small Business of the House of Representatives.

*(b) The Chief Counsel for Advocacy of the Small Business Admin-
istration is authorized to nrpear as amicus curiae in any action
brought in a court of the United States to review a rule. In any such
action, the Chief Counsel is authorized to present his views with
respect to the effect of the rule on small entities.

*(c) A court of the United States shall gam the application of the
Chief Counsel for Advocacy of the Small Business Administration to
?‘?pent in any such action for the purposes described in subsection

)."”.

EFFECTIVE DATE

Sec. 4. The provisions of this Act shall take effect January 1, 1981
except that the requirements of sections 603 and 604 of title 5, United
States Code (as added by section 3 of this Act) shall app':x only to rules
for which a notice of proposed rulemaking is issued on or after
January 1, 1981,

Approved September 19, 1980.
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laws of the United States as described in section 603(a), the agency
shall prepare a final regulstory flexibility analysis. Each final regu-
latory flexihility analysis shall contain-— :

Subtitle D—Regulatory Flexibility Act
Amendments

SEC. 241. REGULATORY FLEXIBILITY ANALYSES.

(a) INITIAL REGULATORY FLEXIBILITY ANALYSIS.—

(1) SECTION 803.—Section 603(a) of title §, United States
Code, is amended—

(A) by inserting after “proposed rule”, the phrase *,
or publishes a notice of proposed rulemaking for an
interpretative rule involving the internal revenue laws of
the Unijted States™ and

(B) by inserting at the end of the subsection, the follow-
ing new sentence: “In the case of an interpretative rule
involving the internal revenue laws of the United States,
this chapter nprlieu to interpretative rules published in
the Federal Reglster for codification in the Cade of Federal
Rtegulations, but only to the extent that such interpretatjve

D rules impose on small entitles a collection of information
+~ requirement.”.

(2) SEcTION 601.—Section 601 of title 5, United States Code,
is amended by siriking "and” at the end of ‘mra caph (5),
by striking the perlod at the end of paragraph (6) and ingerting
“ and”, and by adding at the end the following:

“(7) the term ‘collection of information'—

“(A) means the olnaiuinf. causing to be obtained, solic-
iting, or requiring the disclosure to third parties or the
public, of facts or opinlons by or for an agency, regardless
of form or format, calling for either—

“() answers to identical questions posed to, or
identical reporting or recordkeeping requirements
jmposed on, 10 or more persons, other than agencies,
instrumentalitics, or employees of the United States;
or

“(ii) answers to questions posed to agencies,
instrumentalities, or employees of the United States
wh&ch are to be used for general stalistical purposes;
an
“B) shall not include a collection of information

dcez:!crlbed under section 3518(c) 1) of title 44, United States

ode.

“(8) RECORDKEEPING REQUIREMENT.—The term ‘record.
keeping requirement’ means a requirement imposed by an
agency on persons fo maintain specified records.”.

{b) FiNAL REGUELATORY FLEXIBILITY ANALYSIS.—Section 604 of
title 5, United States Code, is amended—

(1) in subsection (a) to read as follows:

“(a) When an agency promulgates a final rule under section
563 of this title, after being required by that section or any other
law to publish a general notice of proposed rulemsking, or promul-
gates a final interpretative rule involving the internal revenue

“{1) a succinct statement of the need for, and objectives
of, the rule;

“(2) 8 summary of the significant issues raised by the
public comments in response to the initial regulatory flexibilit
analysis, a summary of the assessinent of the agency of suc
issues, and a statement of any changes made in the proposed
rule as a result of such comments;

“{3) a description of and an estimate of the number of
small entitiea to which the rule will apply or an explanation
of why no such estiinate is avallable;

‘(4 a descrirtion of the projecied reporling, recordkecping
and other compliance reguirements of the rule, including an
estiinale of the classes of small entities which will be subject
to the requirement end the type of professional skills necessary
for preparation of the report or record; and

“(b) & description of the ste;.m the agency has laken to
minimize the ni{nlﬂcant economic Impact on small entities
consistent with the stated objectives of applicable statutes,
including a statement of the factual, policy, and legul rensons
for selecting Lhe altemative adopted in the final rule and wh
each one of the other significant slternatives to the rule consid-
ered by the agency which affect the impact on small entities
was rejected.”: and

(2) in subsection (b), by striking “at the time” and all
l{:al (})Ilows and lnlen‘ng “guch analysis or a suinmary
thereof.”.

8EC. 242. JUDICIAL REVIEW.

Section 611 of title 5, United States Code, Is amended to
read as follows:

“§611. Judicial review

“(a1) For any rule subject to this chapter, a amall entity
that is adveraelr sifected or aggrieved b‘ final ugenc'\lr action is
entitled to judicial review of agency compliance with the require-
ments of sections 601, 604, 60!(\)). 608(b), and 610 In accordance
with chapter 1. Agen‘c'{ complinnce with sections 607 and 609(a)
shall be judiclally reviewable in conunection with judicial review
of section 604.

“(2) Each court having jurisdiction to review such rule for
compliance with section 683, or under any other provision of law,
lhalr have jurisdiction to review any claims of noncompliance with
sections 601, 604, 605(b), 608(b), and 610 in accordance with chapler
7. Agency compliance with sections 607 and 608(a) shall be judicially
reviewable in connection with judicial review of section G04.

“(AXA) A small entltr m“ seek such review during the period
beginning on the date of final sgency action snd ending one year
later, except that where a provision of law requites that an action
challenging a final agency actioa be commenced before the expira-
tion of one year, such lesser period shall apply to an actlon for
judicial review under this section.

D) In the case where an sgency delaya the issuance of a
final regulatory flexibility analysls pursuant to section 608(b) of
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this chapter, an action for judicial review under this section shall
be filed not later than—
“(l) one year after the date the analysis is made available
to the public, or

“(il) where a provision of law requires that an action chal-
Ienilng a final agency regulation be commenced before the
expiration of the -¥ear period, the number of da{s specified

in such provision of law that is after the date the analysis

is made available to the public.

“(4) In granting any relielf in an action under this section,
the court shall order the sgency to take corrective action consistent
with this chapter and chapter 7, including, but not limited to—

“(A) remanding the rule to the agency, and

“(B) deferring the enforcement of the rule against small
entities unless the court finds that continued enforcement of
the rule is in the public interest.

“(6) Nothing in this subsection shall be construed to limit
the authority of any court to stax the effective date of any rule
or provision thereofl under any other provision of law or to grant
any other relief in addition to the requirements of this section.

“(b) In an action for the judicial review of a rule, the regulatory
flexibility nnalysis for such rule, including an analysis prepared
or corrected pursuant to paragraph (a)(4), shall constitute part
of the entire record of agency action in connection with such review.

“(e} Compliance or noncompliance by an agenc'y with the provi-
sions of this chapter shall be subject to judicial review only in
accordance with this section.

“(d) Nothing in this section bars judicial review of any other
impact stalement or similar analysis required by any other law
if judicial review of such statement or analysis is otherwise per-
mitted by law.".

SEC. 240, TECHNICAL ANI CONFORMING AMENDMENTS.

(n) Scction 605(b) of title 6, United States Code, is amended
to read as follows:

“(b) Sections 603 and 604 of this title shall not u:rlﬁ to any
proposed or fina} rule if the hesd of the agency certilles that
the rule will not, {f promulgated, have a significant economic impact
on a substantial number of small entities. If the head of the agency
makes a certification under the preceding sentence, the agency
shall gublish such certification in the Federn] Register at t}}e time
of publication of general notice of proposed rulemaking for the
rule or at the time of publication of the final rule, along with
a statement providing the factual basis for such certification. The
agency shall provide such certification and statemnent to the Chief
Counsel for Advacacy of the Small Business Administration.”.

(b) Section 612 of title 5, United States Code, is amended—

(1) in subsection (a), by striking “the committees on the

Judiclary of the Senate and the House of Representatives

the Select Committee on Small Business of the Senate, an

the Committee on Small Business of the House of Representa.
tives” and Inserﬂni “the Committees on the Judiciary and

Small Business of the Senate and House of Representatives”,

(2) in subsection (b), by striking “his views with respect
to the” and inserting In lieu thereof, “his or her views with
respect to compliance with this chapter, the adeauac; of the
rulemaking record with respect to smsll entities and the”.

PUBLIC LAW 104-121—MAR. 29, 1996

SEC. 244, SMALL BUSINESS ADVOCACY REVIEW PANELS.

(a) SMALL BUSINESS OUTREACH AND INTERAGENCY COORDINA-
TION.— Section 609 of title 6, United States Code, is amended—
o (1) before “techniques,” by inserting “the reasonable use

of™

»
(2) in paragraph (4), after “entities” by inserting “including
sollclting and recelving comments over computer networks™

(3) by denignatinf the current text as subsection (a); and

(4) by adding the ollowini:

“(b) Prior to publication of an Initial regulatory flexibility analy-
sis which a covered agency is req’t:ired to conduct by this chapter—

“(1) a covered agency shall notify the Chief Counsel for
Advocacy of the Small Business Administration and provide
the Chief Counsel with information on the potlential impacts
of the proposed rule on small entities and the type of small
entities that inight be affected;

“(2) not later than 16 days after the date of veceipt of
the materials described in paragraph (1), the Chief Counsel
shall identify individuals representative of affected samall enti-
ties for the purpose of obtaining advice and recommendations
from those individuals about the potential impacts of the pro-
posed rule;

*(3) the agency shall convene a review panel for such
rule consiating wholly of full time Federal empioyees of the
office within the agency responsible for cerrving out the rlpro-
posed rule, the Office of Information and Kegulatory Affairs
within the Office of Management and Budget, and the (hi-f
Counsel;

“(4) the panel shall review any materinl the agency huis
prepared in connection with this chapter, including any draft

roposed rule, collect advice and recominendations cf euch
ndﬂridual small entity representative identified by the agency
after consultation with the Chief Counsel, on issues related

to subsections 603(b), pacragraphs (3), (1) and (5) and 603(c);

*(6) not later than 50 days sfter the date a covered agency
convenes 8 review panel purauant to paragiaph (3}, the review
panel shall report on the comments of the smuil entity vep-
resentatives and its findings as to issues related to subsections
603(b), paragraphs (3), (4) and (6) and 603(c), provided that
such report shall be made public as part of the rulemuking
record; and

“(6) where appropriate, the agency shall modify the pro-

osed rule, the Ynltlnl regulatory flexibility analysis or the
gec‘sion on whether an initial regulatory flexibility aaalysis
is required. )

“(c) An agency mny in its discretion apply subsection (b) to
rules that the aﬁency ntends to certify under subsection 605(b),
but the agency believes may have a greater than de minimis hinpact
on a substantial number of small entities.

“{d) For purposes of this section, the term ‘covered agency’
means the Environmental Protection Agency and the Occurational
Safety and Health Administration of the Department of Labor.

“(e) The Chief Counsel for Advocacy, in consultation with the
individuala identified in subsection (bX2), and with the Adminis-
trator of the Office of Information and liegulntor AfTaira within
the Office of Management and Budget, may waive the requirements
of subsections (b)3), (bX4), and (b)6) by including in the rulemaking
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record & writien finding, with reasons therefor, that those require-
ments would not advance the effective participation of small entities
in the rulemaking process. For purposes of this subsection, the
factors to be considered in making such a finding are as follows:
“(1) In developing a rmfosed rule, the extent to which

the covered agency consulted with individuals representative

of affected small entities with respect to the potential impacts

of the rule and took such concerns into conslderation.

| “(?) Special circumstances requiring prompt issuance of

the rule.

“(3) Whether the reﬂuiremen!s of subsection (b) would zro-

vide the individuals identified in subsection (b)(2) with a

competitive advantage relative to other small entities.”.

{b) SMaLL BUSINESS ADVOCACY CHAIRPERSONS.—Not later than
30 days after the date of enactment of this Act, the head of each
covered agency that has conducled a final regulatory fexibility
analysis shall designate a small business advocacy chairperson
using existing personnel to the extent possible, to be responsible
for implementing this section and to act as permanent chair of
the agency’s review panels established pursuant to this sectjon.

SEC. 245. EFFECTIVE DATE.

‘This subtitle shall become effective on the expiration of 90
days after the date of enactment of this subtitle, except that such
amendments shall not apply to interpretative rules for which a
notice of proposed rulemaking was published prior to the date
of enactment.



